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DISCUSSION: The waiver application was denied by the IXstrict Director, San Antonio, Texas. A
subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now before the
AAD on 3 mofion to reconsider. The motion will be disimssed and the previous decisions of the Trserict
Frirector and the AAQ will be offirmed.

The appiicant is a native and citizen of Mexico who was found o be inadmissible 10 the United States under
section 212(a}6WCK1) of the Immigration and Malionalily Act (the Act), § 1.5.CC. § LIE2(a)&NC NI, for
having attempted 10 procure admission into the Uniied Siates by fraud or willlil mvistepresentation in 1977,
The applicant iy the beneficiary of an approved Petition for Alien relative filed by his U.S. eitizen daughter.
The applicant seeks the above waiver o madmissibility in order i remuin in the Unired Stales with his wife,
a Jegal permanent resident, and thirteen children.

The district direclor coneluded that the applicani had [ailed o establish extreme hardship would be imposcd
o a qualifying relalive and denied the Application for Waiver of Grounds ol Excludability (Form 16071}
accordingly. The decision was atfirmed by the AAQ on appeal. See AAO Doecision, dated Janvary 8 2003,

T the present molwn to reopensreconsider. filed February 10, 2003, counsel asserts that the applbicant’s
spouse will suffer extreme hardship if the watver 15 not granted, In support of this assertion, counsel subsnits
an atfidavit of the applicent’s wife and s letier from the physician treating the applicant’s wite. Counsel also
submits a copy of a sustained AAD decision daied Scptomber 5, 2000 m which 4 section 212(3) waiver was
granted to an applicant who falsified his asadernic credeniials. Counsel ineludes a copy of & photograph of the
applicant, bis wile und iheir 13 children; a copy of the petmanent resident. eard issued to the apphicant™s wite; an
atfidavit of the applicant’s daughter, dated Auwgust 15, 2002 and [our letters of support rom children and
spouses of children of the applicant.

The reeotd also containe a statement from the applicant, dated August 14, 2001, a copy of the Order of Tudisial
Recommendarion Against Deportation, daled Noveniber 20, 1990; copics of Linited States Bistrict Court for the
Western Disined of Texas documents and related filings pentaining Lo the applicant and copies of the Mexizan
birth and baptismal certificates for the applivant.

The record indicalcs 1hat on Janmary 3, 1991, the applicant was convicted of the offense of representing himsell
to be a citizen ol the United States bascd om his submission of a passport application on or about Augusi 6,
L9585, The applicant was sentenced to two years of probatiom and ordered to pay a fine,  On November 20,
1990, the applicant’s Motion for 4 Judicial Recommendation Against Deporlation pursuant i seelion
241 (bX2) of the Aet, BULE.CL § 1251(b) 2}, was granied.

BRCER. § 103.5(a)2) (2002} states in pertinent parl;

A motion to reopm must state the new facts to be provided in 1he eopened procecding and
be supparted by alfidavits or other dacumentary evidence.

8 CEFIC§ 103.5(a)(3) (2002} states in pertinent part;:

A motion to reconsider must state the reasons for reconsideration and b supported by any
pertinent precedent decisions to estabhlsh that the deecision was based om an meorect
application of law or Service [now Citveenship and Immigration Scrvices (CIS1] policy. A
molion to recorsider 1 dicision on an appheation or petition must, wher filed, also cstablish
that the decision wias incomect based en the cvidence of record at the time of the fmitial
decizion.

Couneel fails to provide ovidence that was not available previously and could not have been diseovered
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during the prior proceedings under [his application. Further, counscl fails to establish that the prior decision
w5 hased on an incorrecl apphication of law or CIS policy. The AAQ potes that case to whicl counsel refera
ot motion 1o reconsider is distinguishable [rom the application at hand. The decision dated September 5,
2000 found that the combined medical and emotional 1llncsses suttered by the qualifying rclative waiting I"ur
the applicant to join him in the Uniled States had cavsed health prollerns rising Lo the Ievel of exiremc
hardship. Since extreme hardship was established in the September 5. 2000 decision, the AA0 enpaged in a
wiighing of the positive and negative factors present in the application in order to determine whether the
Afomey General [now the Secretary of Homeland Security {Sectetary)|'s discretion should be cxercised.
Umee extreme hardship is established, it is but one favorable factor 10 be considered in the determination of
whether the Secretary should exercise discretion. See Matter of Mendez, 21 &N Dec. 296 (BTA 1996), Since
the applicant failed 1o cstablish exweme hardship in {he present application, the AAQ did not reach the
question of whelher a watver should be granled as a atter of discretion.

CIn motion to reopenteconseder, the alfidavil of the applicant’s spouse siates, “If he [the applicant] were to
relum o Mexico T don't know what T would do: on the one hand, 1 could go to Mexico.. on the ather hand, I
coutled stay here in Avstin. . Either way, the situation would naturally cause me...exbreme hatdship” See
Affdavit of Porfiria Valader, dated February 6, 2003. The tecord does not establish, beyond her own
statenents, that the applicany’s spowse will suffer extreme hardship if she remains in the United States with her
12 adlult children. The recard docs not cstablish that the applicant is the only person able o escorl his wite, who
15 unable to drive, to her medical appeintments and other destinatiems. The record does nol celablizh that the
ostepartlitis, hypertension and hypurcholesterolemia from which the applicant’s spouse suflers prevent her
Irum aceomplishing daily tasks ot require constant care and attendion. The letter from her treating phivsician.
simply states that the applicani’s wife is treared with diet and prescription medication as well as periodiz
momitering of her blood. See Letter of Emilio Gutierrez Jr., MTD, dated January 30, 2003 . 'I'ie record does not
izstablish that the applicant®s wife could not receive adequale treatment for these ailmenis in Mexico.

L8, court deeisiems have repeatedly held thal the cormmon results of deporlation or exclusion are inswlficicnt to
prove extreme hardslip,  See Hiwssan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For example, in Mutter of
Fiteh, 21 T&N Txee, 627 {(BIA 1936), the BIA held thar emotional hardship caused by severing family and
CONUHUNItY ties i% a commun result of deportation and does not constitate extremc bardship, Ik Peorec v INS, 96
F.3d 380 (9th Cir. 1996), the Ninth Circoit Court of Appeals defined “extrerne hardship”™ as hardship that was
umusil or beyond that which would normally be expected upon deportation. The Minth Cireuir emphasized that
the commen resaltd of deportation are insuflicient v prove extreme hardship, Morcover, the U8, Suprcme
Cowt held in NS v. Jong Ha Wang, 450 1.8, 139 {1981), that the mere showig of economiv detriment to
qualifying family members s insulficient to wamrant a finding of cxtreme hardship. The record does nat
demomstrate hardship amounding 1o cxireme hardship in this application. The AAQ recognizes that the
applicunl’s wite will endure hardship as a result of separation (rom her husband. However, her situation, 1F she
renains in the United States, is typical to individnals separated as a result of deporiation or exclusiom and does
nust rise ta the level ol extreme hardship, as stated 1n the pror opinien of the AAD,

‘Lhe applicant m {his case has failed 1o iduni.i.t"}f any cironeons conclusion of law or statement of fact in his
appeal. In procecdings for application for watver of prouads of madmissibility under seetion 212(a)63C) of
the Act, the burden of proving eligibility Temains entirely with the applicant. See Sectiom 291 of the Art %
LL.S.C. § 1361, Here, the applicant has not met that burden.  Accordingly. the motion will be dismissed, the
proceedimys will not be reopencd, and the previous decisions of the distriet direclor and the AAO will not be
disturbied.

ORDER: The motion is dismissed,



